AR AT AR s B R

Typical Proof of Foreign Law Cases
by Shanghai Courts

LETHBEARKK
—O=—=%A\A
Shanghai High People’s Court
August, 2022



H 3% Contents

I, ERERE R ik, #L " EHRBEFRBRER” RS

— REREINEAMTIARASFEERLE L ARAZ AR A A X2 EE UL E
Accurately ascertain and apply the Swiss law to establish the effectiveness of "one-sided
optional dispute resolution clause"

—Xiamen C&D Chemical Co., Ltd. v. Switzerland Albert Trading Co., Ltd. for sales contract
dispute

2, EHmERER GrtRZEHR) , BEEBEMERMERITE

— RERE R s B LR R IR B R R A B R R SR e B F TR A
NG 2

Accurately ascertain and apply the Swiss Civil Code to create a law-based and international
business environment

—China Merchants Logistics Group Shanghai Fengxian Co., Ltd. v. Winterthur Gas Diesel
Ltd. et al. for ownership dispute

3. EHEHERE LR RGN EE, REFRITEEHINZEAT A

— REMFE R ERE-ARERENE R EUL R

Accurately ascertain the BVI Business Companies Act and correctly determine the lex loci
delicti (the place of the delict) according to the rules of conflict of laws

—Yang Xinzhou v. Yuichiro Hori for dispute over liability for damaging shareholders’
interests

4. EHERAF MK (BMAEY , AEEEBIT 4R BN

— REHNEBERBATRHEERRCITNRAFTRLFAGBEREGFRML E

Accurately ascertain the Merchant Shipping Act of Singapore to determine the validity of a
ship mortgage contract

—State Bank of India v. Varun Asia Pte. Ltd. for loan contract dispute

5. BEWRBPNREHEEE, YEIRMEILATX#EEL

— REREFEREEZRM. LEBR (RE ARAE. mX ¥ REXE MPL R KR
PR B AR 5

Judges ascertain precedents under the Delaware General Corporation Law ex officio and find
key facts in court through the Internet

—Zhao Tao v. Jiang Zhaobai, Shanghai Pengxin (Group) Co., Ltd., Gao Hanzhong and MPI
Corporation for capital contribution dispute



6. EHEHERE LR RN EE, RiEHINNE BTSRRI A

—— R4 Cova RV ARASAFHEEEER Z (L) FIRAFARA#ERMS %
Accurately ascertain the BVI Business Companies Act to legally determine issues related to
the representation of corporate will

—~Cova International Enterprises Ltd. v. Just Beer (Shanghai) Co., Ltd. for shareholders’
rights to know dispute

7. EHEAFMHEE, AREALREFEAN

— FEEF L ICEHLRE (F W) AR A 5 (CHINA INTERNATIONAL
FACTORING (SINGAPORE) PTE.LTD.) ¥ # & 7 5 1 A\t F 4 U8 [R /5] A At & 5] 2
4

Accurately ascertain Singapore laws to determine commercial factoring examination rules
—China International Factoring (Singapore) Pte. Ltd. and v. Dongguan RuShiFeng Knitting
Co., Ltd. for contract disputes

8. EHEHERBBAG, EH BT RNAEY " RNUEL AL AR

— RESRAHEER RS (LE) ARAS RS FER, KEE, mER. K
WR (T B ERAEARERFARAE., KX XEEFHLEIRE, KL EL%F
wy %

Accurately ascertain Hong Kong precedents to apply the principle of "piercing the corporate
veil"

—Disputes over trade secrets infringement and unfair competition between Magnetic Control
System (Shanghai) Co., Ltd. and v. Li Jianbin, Zhang Jiarong, Shi Huiling, MA(HK) Auto
Control Technology & Service Co., Limited and Zhu Jiawen for disputes over trade secrets
infringement and unfair competition

0. EWEHH AT LR, AE B AR Z T4 RN
— RELETRBABEA RN A TR EBMTHEML TR, BMNEY L
HRNE, BERTAREEEARRAAREELEENEEERMR F

Accurately ascertain Japanese business practices to determine special rules of copyright
transactions in Japan
—~Shanghai Kuanyu Digital Technology Co., Ltd. v. Fuzhou Dili Technology Co., Ltd.,
Fuzhou Jiban Network Co., Ltd. and Fujian Tianxia Wushuang Investment Group Co., Ltd. for
dispute over infringement upon information network dissemination right of works



—. HEHRERERRLE, B RERE IR IRARREF IR

—IRSENERUIBRATIFRE ST AEEZBRATILESH
AL S

I. Accurately ascertain and apply the Swiss law to establish the effectiveness

of "one-sided optional dispute resolution clause"

Xiamen C&D Chemical Co., Ltd. v. Switzerland Albert Trading Co., Ltd.
for sales contract dispute

[EAZEE]

[Basic Facts]
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The plaintiff Xiamen C&D Chemical Co., Ltd. (hereinafter referred to as
“Xiamen C&D”) and the defendant Switzerland Albert Trading Co., Ltd. (hereinafter
referred to as “Switzerland Albert”) signed the Sales Confirmation, Article 14 of
which agreeing that "the seller (the defendant) can submit all disputes arising
therefrom either to the court of Zug, Switzerland, or to arbitration in Zug in

accordance with the arbitration rules of the International Chamber of Commerce in



Paris". Switzerland Albert believed that this clause is a valid one according to Swiss
law, the jurisdiction should be selected by the defendant, and the Chinese court has no
jurisdiction over the case; Switzerland Albert therefore raised a jurisdictional
objection. In order to ascertain the laws or precedents of Switzerland, the Pudong
New Area Primary People’s Court of Shanghai Municipality entrusted the Center for
Proof of Foreign Law (the Center) of East China University of Political Science and
Law to ascertain the foreign law. Later, the Center issued a Legal Opinion, which was
accepted by both parties.

[=FIER]

[Court Ruling]
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The Pudong New Area Primary People’s Court of Shanghai Municipality held
that in this case, Switzerland Albert obtained the one-sided option based on the
agreement of both parties, and its choice of the Zug court to handle the disputes
between the two parties was not contrary to the law; the Chinese court had no
jurisdiction over this case. Therefore, the Pudong New Area Primary People’s Court
of Shanghai Municipality dismissed the case. Shanghai First Intermediate People’s
Court dismissed the appeal in the second instance and upheld the original ruling.

[HAEN]

[Typical Significance]
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In the trial of foreign-related commercial cases, it is the duty of Chinese courts
and judges to ascertain foreign laws under certain conditions. It is not allowed to
apply Chinese law on the ground of "unable to ascertain foreign laws" without
actually paying any effort to ascertainment. Only when the parties are unable to
provide foreign laws and the court is unable to ascertain foreign laws through all
reasonable channels can Chinese law be applied in accordance with the provisions of
"unable to ascertain foreign laws". The contract in this case stipulates the "one-sided
optional dispute resolution clause", agreeing the seat of arbitration to be Zug,
Switzerland. Therefore, to determine the effectiveness of this clause, we must
ascertain the relevant provisions of Swiss law. The Pudong New Area Primary
People’s Court did not directly apply Chinese law when both parties were unable to
provide Swiss law. Instead, it entrusted a specialized foreign law ascertainment
agency to ascertain the foreign law involved in the case. On this basis, the Pudong
New Area Primary People’s Court correctly determined the effectiveness of the
"one-sided optional dispute resolution clause" agreed in the contract, thus providing

certain reference value for the trial of similar cases.
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Il. Accurately ascertain and apply the Swiss Civil Code to create a
law-based and international business environment

—China Merchants Logistics Group Shanghai Fengxian Co., Ltd. v. Winterthur
Gas Diesel Ltd. et al. for ownership dispute

[(EARZE]

[Basic Facts]
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In 2007, Mindong Congmao Shipping Industry Co.,Ltd. (hereinafter referred to
as “Mindong Shipping”), the buyer, signed the Supply Contract with the supplier
Winterthur Gas Diesel Ltd. (hereinafter referred to as “Winterthur Company”), to
purchase two "Wartsila 7RT-flex50-B" main diesel engines, and agreed to pay the
contract payment in installments. Winterthur Company would retain the ownership of
all goods until all contract payments were received. After the engines involved in the
case were declared by Mindong Shipping, Sinotrans Limited took them from the port
to its warehouse in Jiading District, Shanghai. After Mindong Shipping Company
paid part of the contract payment and obtained the bill of lading of the engines
involved, it failed to make the final payment and take delivery of the engines involved.
The long-term storage of the engines in the warehouse of Sinotrans Limited incurred a
large amount of storage costs. Sinotrans Limited, Winterthur Company and Wartsila
China signed a Settlement Agreement in 2014, agreeing that the rights and obligations
under the Supply Contract between Winterthur Company and Mindong Shipping shall
be claimed by Winterthur Company separately, Winterthur Company agreed
Sinotrans Limited to exercise the lien on the engines involved in the case, and use the
proceeds from auction and sale of the engines involved to reimburse the storage fees
and other expenses. Sinotrans Limited immediately signed the Sales and Storage
Contract with China Merchants Logistics Group Shanghai Fengxian Co., Ltd. to sell
the involved engines to China Merchants Logistics Group Shanghai Fengxian Co.,
Ltd. (hereinafter referred to as “China Merchants Fengxian Company”). Sinotrans
Limited received the payment under the contract in 2014 and then issued warehouse

receipts and VAT invoices to China Merchants Fengxian Company.

ERAEELMIERE AN EAEFERN, BRERATRER
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Later, the parties in this case disputed about the ownership of the two engines
involved, China Merchants Fengxian Company filed a lawsuit with the court of first
instance, requesting the court to confirm that the two engines involved shall be owned
by China Merchants Fengxian Company. Mindong Shipping filed a counterclaim,
claiming that it had obtained the ownership of the two engines involved by virtue of
the original bill of lading, and the Settlement Agreement among Sinotrans Limited,
Winterthur Company and Wartsila China was suspected of malicious collusion, which
should be found as null and void; Mindong Shipping Company requested the court to
confirm that the two engines involved shall be owned by it, and Sinotrans Limited and
China Merchants Fengxian Company shall deliver the engines involved to it.

[=FIER]

[Court Ruling]
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The Shanghai Second Intermediate People’s Court held that, Winterthur
Company was a foreign legal person registered in the Swiss Confederation. Regarding
the application of law, the Shanghai Second Intermediate People's Court held that:
First, the basic legal relationship, i.e., the confirmation of movables ownership,
between the plaintiff China Merchants Fengxian Company and the defendants in this
case shall be governed by the law of the People’s Republic of China in accordance
with Article 37 (i.e., if the parties fail to choose the governing law, the law of the
place where the movable property is located when the legal fact occurs shall prevail)
of the Law of the People’s Republic of China on the Application of Law on
Foreign-related Civil Relations. Second, according to Article 41 (i.e., the parties may
choose the law applicable to the contract by agreement) of the Law of the People’s
Republic of China on the Application of Law on Foreign-related Civil Relations, the
rights and obligations between Winterthur Company and Mindong Shipping under the
Supply Contract shall be governed by the Swiss law agreed by both parties; the rights
and obligations under the Settlement Agreement among Sinotrans Limited,
Winterthur Company and Wartsila China shall be governed by the Singapore law
agreed by the parties.

MRIEFTERRY (mTRiZE) FE, RBINRMARLERER, BHA
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According to the Swiss Civil Code ascertained, although the delivery of the bill
of lading represents the transfer of possession, it does not mean the transfer of
ownership. Whether the holder of the bill of lading can obtain the real right and the
type of real right obtained depend on the specific agreement on the change of real
right between the parties. Given that both parties of the contract have explicitly agreed
on the ownership reservation clause and the conditions for ownership transfer have
not been satisfied, therefore, even if Mindong Shipping Company has obtained the bill
of lading, the ownership of the engines has not been transferred after considering the
subsequent actions of both parties, i.e., Winterthur Company has no intention to
transfer the ownership thereof. According to the Legal Opinions issued by a
Singapore law firm, the Settlement Agreement between Winterthur Company and
Wartsila China met the elements of offer and acceptance, consideration and intention
to establish legal relationship in the Singapore law, and there was no such
unenforceable circumstance due to violation of law or public policy stipulated by the
Singapore law. Given that Mindong Shipping Company neither accepted the said
Legal Opinions nor provided refuting evidence, it shall bear the consequences of
failure to provide evidence. Therefore, the court ruled that the owner of the engines
involved in the case shall be China Merchants Fengxian Company and dismissed all

the counterclaim requests of Mindong Shipping Company.
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[Typical Significance]
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According to the provisions of Articles 3 and 4 of China’s Law on the
Application of Law on Foreign-related Civil Relations, the parties may expressly
choose the law applicable to foreign-related civil relations according to law as long as
it does not fall under the situation where China’s law expressly excludes the
application of foreign law. In this case, according to the pertinent agreements between
the parties and the nature of different legal relations, the legal provisions of different
countries were ascertained separately. Among them, Winterthur Company was a
Swiss manufacturer of large engine equipment, with internationally advanced
production technology and substantial market share especially in the field of large
ship engines, and had made a number of cooperation and investment projects in China
for a long time. Switzerland is the third European countries joining China’s Belt and
Road Initiative after Italy and Luxemburg. After careful and prudent trial, the Swiss

Civil Code, the Contracts (Rights of Third Parties) Act of Singapore and other laws



were properly applied, safeguarding the legitimate interests of foreign companies in
China according to law. This case is a positive judicial response of Chinese courts to
the promotion of the Belt and Road Initiative, the opening-up strategies such as
building a maritime power and creating a law-based and international business

environment.

=. HHERRBYEREHIAEE, KIEPSIGEERAERUT oM

— RSN SRE—BRERRNmREUL S

III. Accurately ascertain the BVI Business Companies Act and correctly
determine the lex loci delicti (the place of the delict) according to the rules of
conflict of laws

—Yang Xinzhou v. Yuichiro Hori for dispute over liability for damaging
shareholders’ interests

[EAZERE]

[Basic Facts]

AERRERTFZE=(EMY . 2013 &, Stellarworks Holding Ltd. (LAT{&E
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This case is about the dispute over liability for damaging shareholders’ interests.
In 2013, Stellarworks Holding Ltd. (SW Holding Company) was incorporated in the
British Virgin Islands, with two shareholders: Yuichiro Hori and Yang Xinzhou, each
holding 70% and 30% equity. Yuichiro Hori was appointed as the director. SW
Holding Company was a wholly-owned shareholder of Stellarworks Investment Ltd.
(SW Investment Company), which was a wholly-owned shareholder of Fuxun
International Trade Co., Ltd. (Fuxun Company). In March 2014, Stellarworks
International Ltd. (SW International Company) was incorporated in the British Virgin
Islands, with one shareholder: Yuichiro Hori, holding 100% equity. SW Holding
Company intended to transfer all its shares in SW Investment Company to SW
International Company, and evaluated the assets of Hong Kong Fuxun Company, the
only substantive asset of SW Investment Company. During the evaluation, Yuichiro
Hori made several suggestions to the evaluation company. As the sole director of SW
Holding Company, Yuichiro Hori then approved the Share Transfer Agreement. Yang
Xinzhou believed that Yuichiro Hori, as the majority shareholder and the only director
of SW Holding Company, deliberately lowered the evaluation price when transferring
the company’s assets to another company under his name, damaging the interests of
the minority shareholder Yang Xinzhou, and therefore Yang Xinzhou claimed against

Yuichiro Hori for compensation.
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[Court Ruling]
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Minhang District Primary People's Court of Shanghai Municipality found that
Yuichiro Hori was a citizen of Japan, and Yang Xinzhou claimed compensation
against Yuichiro Hori on the grounds that Yuichiro Hori infringed upon Yang
Xinzhou’s shareholders’ rights in the execution of SW Holding Company’s affairs.
This case is a foreign-related infringement dispute, which should be governed by the
law determined by Article 44 of the Law of the People's Republic of China on the
Application of Law on Foreign-related Civil Relations. The liabilities for delict in this
case should be governed by the lex loci delicti commissi, i.e., the law of the place
where the delict was committed. Given the delict claimed by Yang Xinzhou was an
equity transfer, the place where the equity was located, i.e., the place where SW
Investment Company was domiciled, shall be the place where the direct result of the

delict occurred. Therefore, the place of delict shall be the domicile of SW Investment
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Company, i.e., the British Virgin Islands; the law of the British Virgin Islands shall
apply to this case. Considering the provisions of the ascertained law and the lawyer’s
legal opinions, the Minhang District Primary People's Court of Shanghai Municipality
held that according to the laws of the British Virgin Islands, if Yang Xinzhou’s rights
as a shareholder of the SW Holding Company were damaged due to the unfair
execution of the SW Holding Company’s affairs by Yuichiro Hori, Yang Xinzhou had
the right to claim against Yuichiro Hori.

fEiE—BRIREE D, BEXERANGHREZERATRIFEAREMEERE,

Yuichiro Hori filed an appeal, requesting the law of the People’s Republic of
China, i.e., the common habitual residence of both parties, be applied in this case.

EBmE—FRAREGIAS, EiE—EBREAINE AR ZLA
IEBFEZERMtEhEARBEMEERRN, EEHEERATERRY TR HSE
AIAEEMERR EERAME FHIFR—E, Bt EEmRITRARERRER
BT/ R B4/ R BEER A,

The Shanghai First Intermediate People's Court held that, such evidence as
foreigner work permit provided by Yuichiro Hori was insufficient to prove that his
habitual residence was within the territory of the People’s Republic of China. The
concept of "place of domicile" in the determination of case jurisdiction is not the same
as that of "place of habitual residence" in the above-mentioned legal provisions.
Therefore, it is not improper for the court of first instance to apply the lex loci delicti
commissi, 1.e., the law of the British Virgin Islands.

(AR ]

[Typical Significance]
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This case concerns the application of law for company-related delict. The delict
occurred in the British Virgin Islands. However, according to the relevant provisions
on the application of law in delict cases, if the parties concerned have a common
habitual residence, the law of common habitual residence shall apply. One of the
disputed issues in this case is whether both parties take Shanghai as their common
habitual residence? Should the law of the British Virgin Islands or the law of China be
applied in this case? Yuichiro Hori provided evidence that he had real estate and
worked in Shanghai, but the entry-exit records showed that he frequently traveled
between Japan and Shanghai during the occurrence of the delict. Therefore, the court
found that his evidence was insufficient to prove that his habitual residence was
Shanghai. The court finally ascertained the relevant laws of the British Virgin Islands
and rendered a judgment according to the legal provisions on the official website of
the British Virgin Islands, the translation submitted by Yang Xinzhou and the legal
opinion issued by the local lawyer entrusted by Yang Xinzhou. This case is of great

reference value for the application of law and the finding of delict in similar cases.
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IV. Accurately ascertain the Merchant Shipping Act of Singapore to
determine the validity of a ship mortgage contract

—State Bank of India v. Varun Asia Pte. Ltd. over loan contract dispute

[EARERE]

[Basic Facts]

EPEEZRIRITINRIA BRI T ENHEEIEEAA , SECILNFAANE
BRAT] (LITFEFREMEAT]) fENERRA, FEFINKEE T 132,000,000 ETH
EERIEINY, FATECATSTERY “AMBA BHAKTI” 3. “AMBA
BHAVANEE” #. “AMBA BHARGAVI” % (% “OCEAN MARE” %) B9AR
ARINTR. BICATRE “AMBA BHAKTI” B SEIEERFETETIRRERNRE—
IRAEzEGESENE, HER ARSI IR 7 HHREIC. ERCATHERE
TRABERFE. 2018 F 3 B, ERINAKIE (2017) BHFHFS 016 S
MR BE_ LEEEERRIEHIT, ZREKERETRCA BRI “AMBA
BHAKTI” 8, fEEliAHSE “AMBA BHAKTI” BHASEHIN, ARENEEZRR
1TLAEER “AMBA BHAKTI” SRIREARAGIRMNA DR EIBEINGIS, Fidei
FR, BRASRAATHEETRART 10,880,000 7T, HEHAENEERETIA
RIS A RIS H 5 LR ERATIARE “AMBA BHAKTI” =GN, BRME
REFESRIN TR IUIEZE.

The State Bank of India and the Bank of Baroda (a third party to this case), as the
joint initial lender, entered into a Loan Agreement with Varun Asia Pte. Ltd.
(hereinafter referred to as “Varun Company™), as the borrower, in Singapore with a

loan limit of USD 132,000,000 for Varun Company to pay for the following vessels:
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"AMBA BHAKTI", "AMBA BHAVANEE" and "AMBA BHARGAVI" (now known
as "OCEAN MARE"). Varun Company signed a Mortgage Contract and a First-Order
Commitment Deed with the State Bank of India regarding "AMBA BHAKTI", and
completed the mortgage registration at the Singapore Registry of Ships (SRS). Later,
Varun Company defaulted on the repayment of the loan principal and interest. In
March 2018, given that the Bank of Baroda (a third party to this case) applied to the
Shanghai Maritime Court for enforcement according to the arbitral award [(2017) Hai
Zhong Hu Cai Zi No. 016], the Shanghai Maritime Court auctioned "AMBA
BHAKTTI" owned by Varun Company according to law. During the announcement
period of the judicial auction of "AMBA BHAKTI", the State Bank of India applied
to the Shanghai Maritime Court for creditor's right registration on the ground that it
was the mortgagee of "AMBA BHAKTTI", and therefore filed this lawsuit to confirm
its right, requesting the court to order Varun Company to repay the arrears of RMB
10,880,000, and confirm that the State Bank of India, as the mortgagee, enjoys the
mortgage right on "AMBA BHAKTI" regarding the foregoing creditor's right, and has
the priority to be repaid by the proceeds from the auction of the ship.
[=FIER]

[Court Ruling]

EEEEERIAN, FERSHIRINE XNESRIERSEIRNMS . 2
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The Shanghai Maritime Court held that this case concerned a dispute over the
confirmation of the ship mortgage in a Loan Agreement. Given that the signing and
performance of the Loan Agreement involved in this case occurred abroad, and both
the plaintiff and the defendant were legal persons incorporated abroad, this was a
foreign-related case, and the parties had the right to choose the applicable law
according to law. Both parties expressively agreed on the application of Singapore
law for dispute resolution, and such agreement neither violated China's mandatory
legal provisions, nor damaged China's public interests. Therefore, the law of the
Republic of Singapore should be the applicable law in this case.
HIRBUERZINEERERAR PO H BRI AR RN BER 7K
MTRESEERFEN (L), D8 ERMATIZELB. (KiE
IR T REE SRS ERSEERN, S E NG ZESTTRIEINY &I
B, WECAEIEREELEIMYERRIRE S FAIERFNSS, RET &
MY P LERNBELIE . EDEERBITIEARFIMYIT SRR AFIAET,
BREERANER WY ANER N ST, RIS AR TERERARERES
=ME, RAMESRBRIERASHIEXZEH. HMRIERKIMNYAIET, Bfea
BIFEATEN “AMBA BHAKTI” $5EIEERRETEITIIES RIRE IR
B3R, & “AMBA BHAKTI” RE/ALTRIMNAMEIRYD, FHEMIRARRAEIC
SEERSERY T REREHEIREC. RIEFTII (RREE) BOHIE, TS HTINRARAR
BRI E AR BB N IHNBELR . (IRER—ABRasE—8S LB
SMERRGE, WREEHIRR. BRaiEEES, RANRREED
AP E MERFTEICRY B EAFRTRAIZEE TN B, LE8EERAENER
KIFITEBEXT “AMBA BHAKTI” RGN, BN AL QTR
RS R MFE, ESEE ARSI ERERIRTHEIBIRAEK,
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The Legal Opinion issued by the Center for Proof of Foreign Law of East China
University of Political Science and Law ascertained the existing civil and commercial
legal principles and the Merchant Shipping Act of Singapore, and the Shanghai
Maritime Court confirmed the validity of the Opinion. In terms of the legal
relationship in the Loan Agreement, Varun Company was the borrower, and the State
Bank of India and the Bank of Baroda were the joint lender. Pursuant to the current
legal principles of civil and commercial contracts of Singapore, the Loan Agreement
signed between the two parties was legal and valid. However, Varun Company
violated its repayment obligations under the financing documents including the Loan
Agreement, triggering a default event as agreed in the Loan Agreement. As the lender
and the correspondent bank under the Loan Agreement, the State Bank of India had
the right to hold the borrower liable for breach of contract and recover the loan
principal granted and interest accrued and relevant expenses in advance on behalf of
the Bank of Baroda after the borrower violated its repayment obligation under the
Loan Agreement. In order to ensure the fulfillment of the Loan Agreement, Varun
Company signed a Mortgage Contract and a First-Order Commitment Deed with the
State Bank of India regarding "AMBA BHAKTI" owned by it, made "AMBA
BHAKTT" as the collateral of the Loan Agreement, and completed the ship mortgage
registration at the SRS. According to the Merchant Shipping Act of Singapore,
Singapore ships or any share thereof can be used as collateral for loans or other
valuable consideration. If there are multiple mortgages on the same ship or any share
thereof, the mortgagor shall enjoy priority according to the date and time of each
mortgage registered in the register, notwithstanding any express, implied or

constructive notice. Accordingly, the Shanghai Maritime Court held that the State
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Bank of India enjoyed the mortgage right on "AMBA BHAKTI" and may claim its

rights under the Loan Agreement and Mortgage Contract against Varun Company. The

Shanghai Maritime Court supported all the claims of the State Bank of India.
[HAEN]

[Typical Significance]

FEEESEEFT—2 B FEXIINTI, BB AT, BS=aIALE
Rt “—m—I8 BIREESGN. Efrt. EACAEERIME. 15X
3197 “—H—IR” IREEREREW, WHERPEEREEE X IMEERE
FRFTINRERR, (RIL T XhEBSRElARIEE. /ERERMEREINE, BEEX
SEABRBEGNER, BRKEFEFHRIPIEAGENGAIRE. AEETE
REGERZINEFEBAR T OEREINE, EIETHIMK (BRmiZ) X THEE
A ERBBEINENFINE RESEREIERRN, FFELHA T G ERBII%
EEIMRIZAINRRAIEIRRAILIE R ER ] . Bk “—H I S EREEE
RN NEERR. IZAFI#, SEALk—BEEMMIRRRIR. A2
seEEYNEEBIEAAEEINEERIRENER =N, WO RIS EARIRE
BE—E&EME.

China is now implementing another round of high-level opening-up, and
building an inclusive economic system. The maritime courts are now contributing to
the Belt and Road Initiative by means of building a law-based, international and
convenient business environment in terms of shipping. Both the plaintiff and the
defendant in this case are enterprises from countries along the Belt and Road Initiative.
However, the two sides choose the Chinese court and then the Singapore laws for
their dispute resolution, which embodies their trust in China’s maritime justice. At this

point, accurate ascertainment and application of foreign laws is not only a respect for
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the parties’ autonomy, but also a guarantee for equal protection of the parties’
legitimate rights and interests according to law. In this case, the Shanghai Maritime
Court entrusted the Center for Proof of Foreign Law of East China University of
Political Science and Law to ascertain the pertinent foreign laws and legal provisions
on ship mortgage contracts such as the Merchant Shipping Act of Singapore and the
legal principles of Singapore's civil and commercial contracts, and thereby confirmed
the validity of the Loan Agreement and the repayment priority of ship mortgages
established abroad. Around the application and ascertainment of foreign laws
occurred during the economic exchanges under the Belt and Road Initiative, China
keeps making trial and error in judicial practice. This case is not only a useful attempt
to improve the mechanism of foreign law ascertainment and broaden the ways thereof,

but is also of a certain reference value for the trial of similar cases in the future.

h. FERIRNEREEZE, SEEERNEIDAEXRESE

— RERHFFFEEERA. BB (£3) BRAE. SiNHNEE
MPI BRI BERATIHE UL S

V. Judges ascertain precedents under the Delaware General Corporation
Law ex officio and find key facts in court through the Internet

—Zhao Tao v. Jiang Zhaobai, Shanghai Pengxin (Group) Co., Ltd., Gao
Hanzhong and MPI Corporation for capital contribution dispute

[EAREE]
[Basic Facts]
MPI AR IESEERF N BB ATIERMAIRDERAE, Z8HA. 3

XHER MPI 2ERER. &ESERHA. SXFPRERATETERLYIERE MPI
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A ERERARENM EAXEEENE 400 BT, KESITESRERE
400 J5357THY 50% CANERRHA. SIXPEBEEEIRITKS, fRRESESITZ
B 15 M IEAXAT. ERH. SNPMRIEKRERESEERN AR
BB NS MPI AEIRER, HRRIESIZRIR/I MPL AR, EERAN
F, FEKA MP1 NEIESE. G HASEBIONLIZERE. SIXFHEER
9 MPI REIEESRIN. BESRN. RKEESERNARERSE UG N,
2002 & 4 B 9 H¥XHEIKE MPI A BIRRTGIERB—5, 200284 B 18 H. 5 A 22
H, MPI R8RS ENHEERERNSAIBETIERRE. RINVERLTEE,
&E 2002 5 4 B 5 B MPI REIRAREM L, ERGIN “BHLY, BERE
RRE" HIRER. EXE 9XEEREE MPI QARIREREHF=EFN, BER.
MPI Corporation was a joint stock limited company established in accordance
with the Delaware General Corporation Law. Jiang Zhaobai and Gao Hanzhong were
shareholders of MPI Corporation. Zhao Tao signed a contract with Jiang Zhaobali,
Gao Hanzhong and Pengxin Company to privately issue new shares worth USD 4
million to Zhao Tao on the basis of the original share capital of MPI Corporation.
After signing the contract, the plaintiff remitted 50% of USD 4 million to the bank
account jointly designated by Jiang Zhaobai and Gao Hanzhong, with the other 50%
to be paid within 15 working days from the date of signing the contract. Jiang Zhaobai
and Gao Hanzhong shall guarantee to complete the capital increase of MPI
Corporation in the name of the plaintiff within two months after receiving the capital
increase payment, and ensure that Zhao Tao legally became a new shareholder of MPI
Corporation, enjoyed shareholder rights and became a director of MPI Corporation.
Zhao Tao’s realization of the above contractual purposes was subject to the

resolutions of the board of directors, the shareholders’ meeting, the legally amended
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articles of association and other documents of MPI Corporation jointly provided by
Jiang Zhaobai and Gao Hanzhong. On April 9, 2002, Zhao Tao obtained a share
certificate of MPI Corporation. On April 18 and May 22, 2002, Gao Hanzhong,
President of MPI Corporation, convened a teleconference to adopt the capital increase
proposal and resolution to amend the articles of association respectively. In the
register of shareholders of MPI as of April 5, 2002, Zhao Tao was listed as the
shareholder of "contract has been concluded, but shares have not yet been issued".
The dispute then rose as whether Zhao was a shareholder of MPL.
[HHAER]

[Court Ruling]

EiEmBE—PRARZERIA, RN ATLERABXAE], B MPI
AEEEKEXPEREXENRNE, 2RZRRSONEESE. FERE
W TR HRISEERFR AN E T EFRI A B ERRAIG , RRBMIFREIIRERS
DHERIHE. AXTD, EFEHIN MPI AEIIRBUEESLER, EWEIRRBUE
ZEEBWEICHE MPI AERIRGAREM L, LR MPI AFIRER, FBEZ
MPI AEHFRIRRERSINESS, BRA MP1 NEIINES, RZWEHA. SiXFE
REBRFERET TAENS . BREXFFIRER,

The Shanghai First Intermediate People’s Court, based on the Delaware General
Corporation Law and relevant precedents, held that the share certificate issued to the
plaintiff by Gao Hanzhong, chairman of MPI Corporation, was important evidence to
establish the identity of shareholders. Moreover, according to the company law
precedents of the court of equity of Delaware provided by the defendant, the register
of shareholders was also direct evidence to establish the identity of shareholders. The

Court held that the share certificate of MPI Corporation held by Zhao Tao was
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authentic and valid. At the time of receiving the share certificate, the plaintiff had
been registered in the register of shareholders of MPI Corporation, actually became a
shareholder of MPI Corporation, and had been elected as a director of MPI
Corporation by the ad hoc shareholders’ meeting of MPI Corporation, indicating that
Jiang Zhaobai and Gao Hanzhong had fulfilled their obligations in accordance with

the contract. Therefore, the Zhao Tao’s claim was dismissed.

[Typical Significance]
RRZSINERUY, WHBRARFESEFAESRAITIZ. 0. MR
SWRRDERPEARKNEER, EXRHFVUEREXEREEE MPL 2
BRE. EFE5D. BTFREXRBRAEEZNMEANBALE, LEHE—+HRAR
EREANEREERRR MPI QBRRSHIIRHESER, KIE T MPI AFLE
At SEERH N E B A BN ERAB R BT HE TR TRHREeME
KiFfE, BB ZGFERN, FEEEFTAATENERN, XWTER
HOSEEMSHI e ABE (DELWARE STATE CODE) %5/\%& (TITLE 8) F—&Z
BAFSE (CHAPTER 1.GENERAL CORPORATION LAW) HUMEREE IR
T3 1R3ARIRTEE “LEXIS” WutRIHIBIERRRM_EH T T JEEH, FaH
XFFRRIE, WM RIFRIN . HRBUARFBIRIENETIEALE, WIEE
AERHERERE N R ERRIEERIRFR N BB A T ERBXAIGRA
EXERA MPL 2BRR. ER5NEN. ARBINZEPNHREENET
EBKRIANGIRENEREINE, SREPFELIEINEN “&B” 5 "I,
ERTRENEFEFERERFR, SRR 7T EERER.
This case concerns a foreign-related capital contribution dispute. Although the

plaintiff and the defendant agreed in the disputed contract that the conclusion, validity,
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interpretation and dispute resolution of the contract shall be governed by the laws of
the People’s Republic of China, the disputed issue in this case is whether Zhao Tao
has the status of shareholder and director of MPI Corporation. Since China adopted
the domestic law as the lex personalis for legal person, Shanghai First Intermediate
People’s Court determined Zhao Tao’s shareholder status of MPI Corporation based
on the Delaware General Corporation Law and relevant precedents. Since both parties
provided relevant laws of Delaware but disagreed on some provisions, the court
examined the relevant provisions of Chapter 1 General Corporation Law of Title 8 of
the Delaware State Code submitted by the plaintiff and the precedents sourced from
Lexis submitted by the defendants through the Internet during court trial, and then
handed it over to the plaintiff and the defendants for cross examination. Both sides
had no objection to the query results. A professor from East China University of
Political Science and Law appeared in court as an expert witness to witness the query
process and provide expert opinions. Finally, the court held that the identity of
shareholder and director of MPI Corporation held by Zhao Tao was valid according to
the Delaware General Corporation Law and relevant precedents. The significance of
the foreign law ascertainment in this case lies in: judges ascertain foreign law ex
officio, exhausts the ways of ascertaining foreign law, and expounds the process of
ascertainment and the reasons for the application of law, which provides reference

values for the handling of similar cases.
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N EREPREBHRERHSATE, REMALTESATRNE

—IR&E Cova EfFEWERATIFRSEREZ(LBBRATIREME
DL ES

VI. Accurately ascertain the BVI Business Companies Act to legally

determine issues related to the representation of corporate will

Cova International Enterprises Ltd. v. Just Beer (Shanghai) Co., Ltd. for

shareholders’ right to be informed dispute
[BEAZERE]

[Basic Facts]

Cova EFREAWBIRAT (LATERR Cova AF]) FRARIE (2004 FRBH/R
TEBEWATLE) (LARETR 2004 (BVIRELE) ) F2007E9 B 5 HkIZ
N—FRAUTRBE R BXAEWAT], RNE=(MRIAR Mathewpeterryan,
Stevenjamesroadknight 52 Frankjianli 335 /ANBJ&EE, 5 Mathewpeterryan F 2013
F 10 B 17 B#{E&5 9 Stevenjamesroadknight BIEEE ., FRIEHRF(LEiBE
BRAT] (LUEFKMERAT]) 5248[M Cova AEHRMEE 2012 F 1 BE 2013 59
BHMSZ SRS . SUHIKESE, Mathewpeterryan £F 2013 £ 10 B 29 HRIE
FLRUER Cova NEEERFIN. ENEERHFREAERFANBROFL,
ERNBRULH, WI5XF Cova AF] 2013 5 10 B 29 HNESSRWI4E
S, BAZETERR Mathewpeterryan LL Cova AFIR N EZHCIFIAFIIER
ZEBRTHEEENER Cova REIRYIEIRE.

Cova International Co., Ltd. (hereinafter referred to as “Cova Company”) was a
business company established in the British Virgin Islands on September 5, 2007 in
accordance with the BVI Business Companies Act, 2004 (hereinafter referred to as the
“2004 BVI Companies Act”). The three shareholders of Cova, Mathew Peter Ryan,
Steven James Roadknight and Frank Jian Li, were all directors of Cova. Mathew Peter

Ryan was appointed as the acting director of Steven James Roadknight on October 17,
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2013. However, Cova refused to provide financial reports and accounting books
between January 2012 and September 2013, and Mathew Peter Ryan, based on the
resolution made by the board of directors of Cova Company on October 29, 2013,
signed the complaint and power of attorney on behalf of Cova Company. In this
lawsuit of shareholders’ right to know, both parties raised objections to the validity of
the resolution. Therefore, the primary issue in this case was to resolve whether
Mathewpeterryan could sign the complaint and power of attorney on the Caova
Company’s behalf.

[=FIER]

[Court Ruling]

EiEmEFRFIRARZERIAS, REFEFRRVNATNINRZATEENER
RETAEEERRBIER, AEXERERETTRIEAMTTIER, Cova
SIEARIEAE 7 H http: //www.bvifsc.vg RISLETIERY 2004 5 (BVI NFLE) LA
RARIE 2012 FENELHMEIESIEIERISE 126 E 133 KA, UERA Cova ANEIE
125 2004 (BVI RE)Z) RIMIERBIRR, RIE 2004 (BVI AFLE) 5B 130 &
ME, EFTLIBYPEAEENEES, RIES 127 FUE, BMERENE
5, BEERGAOARZRN; # Mathewpeterryan i Cova AF] 2013 £ 10
A 29 BIHNERSRNEVEEIERN, BEINER Cova REEEFRIFIRFIFEN
ZIEPRITHBEBAR Cova 0B, 5 EBHBERMXARERRE (FEAR
HIEAEE) BIEREIAE Cova ABEKITERFMBNEEZEHE, FiR
{EIRNE]A Cova NEHEME 2012 FF 1 BE 2013 F 9 BRAWS SRS, Sit
K&, #tCova RFEN. E#l. EBRLTAR, BELiF. LE8E—4RAR
ZBR Bl LR, 4EF—=FIR.

The Pudong New Area Primary People’s Court of Shanghai Municipality held
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that the effectiveness of the resolution of the board of directors played a key role in
the determination of the corporate will representation, and then entrusted relevant
expert witness to ascertain the pertinent law application, and Cova submitted to the
Pudong New Area Primary People’s Court of Shanghai Municipality the 2004 BVI
Companies Act sourced from http://www.bvifsc.vg and Articles 126 to 133 (as
amended) according to the 2012 BVI Companies Act (as amended), proving that the
articles of association of Cova did not conflict with the provisions of the 2004 BVI
Companies Act; pursuant to Article 130 of the 2004 BVI Companies Act, a director
may appoint an acting director in writing; pursuant to Article 127, the validity of a
resolution of the board of directors shall not be affected even if the directors are not
notified; therefore, Mathew Peter Ryan had obtained legal authorization according to
the resolution of the board of directors made by Cova on October 29, 2013, and his
signing of the complaint and the power of attorney on behalf of Cova was binding
upon Cova. Later, according to the relevant provisions of the Company Law of the
People’s Republic of China, the Pudong New Area Primary People’s Court of
Shanghai Municipality held that Cova may exercise the shareholders’ right to be
informed and request to consult the accounting reports and books of Just Beer
company. Just Beer filed an appeal, and the Shanghai First Intermediate People’s
Court upheld the first-instance judgment.
[HAEN]

[Typical Significance]

AERRFABEROFL, DIERR Cova ATHREIFIANATIESAERNG
o A Cova ARRFICEMTRBLERTRSNAE, NEFRRBLE/RTRS
AR, FHERZIEXT Cova 0] 2013 £F 10 A 29 HNESERRWEIIMME 7H
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Ao IAERFMBNGEN, TRITHIABREMTHE LBRIEA, RIE (F
HARHMES/INREZEXRERE) B HHUENE, WMRFENFIRITES
FIMEARKREQNTE. ARKERBLE RS AT ZNATESARNEAY
HERIA, RN ATERTERERRNATESIIRERKEATIRAE, [F
—RUFESIRSERER. ZEEINEERETEE, RIEFINE, SSRGS
BT, AIEEEAHTFLUES,

This case concerns the shareholder’s right to know. In order to solve the problem
of corporate will representation in the lawsuit filed by Cova Company, the laws of the
British Virgin Islands shall apply given Cova Company was a company registered in
the British Virgin Islands. Therefore, the court ascertained the BVI Companies Act
provided by Cova Company. and applied it to confirm the effectiveness of the
resolution of the board of directors of Cova Company on October 29, 2013. With
regard to the dispute over the shareholders’ right to know and the exercise of the
shareholders’ rights of Just Beer Company, the Company Law of China was
applicable pursuant to the provisions of Article 14 of the Law of the People’s
Republic of China on the Application of Law on Foreign-related Civil Relations
because Just Beer Company was registered in Shanghai, China. This case involves the
examination and confirmation of the corporate will representation in accordance with
the BVI Companies Act, the determination of the corporate structure and exercise of
shareholder’s rights of the target company pursuant to the Company Law of China,
and there is the application of laws of multiple jurisdictions. In this case, the
ascertainment process of foreign laws is prudent, the reasoning is detailed and
standardized, and the substantive results are reasonable, which can therefore provide

reference to similar cases.
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+. ERERFINRER, HEmLRIEEERN

—IREFECERARIE (FI03 ) BIRAE] (CHINA INTERNATIONAL
FACTORING (SINGAPORE) PTE.LTD.) I ER=M A EFHRERATEM
aEYY

VIL Accurately ascertain Singapore laws to determine commercial factoring
examination rules

—China International Factoring (Singapore) Pte. Ltd. v. Dongguan RuShiFeng
Knitting Co., Ltd. for contract disputes

[EXZR]

[Basic Facts|

2019F 6 B 13 B, $=iCHEEIRE (FinK) BRAE (LUITERPE
LEATE]) SREMAEFHAGRAR (U TFERREAHEFLE]) 1T (R
B , OEFREAEFATEMEIEE AP EICEAT], EiCENT
AREANHFATHRMNBIKKERE. B, BEFRS. FEOENEBIRE
IBREITREREBMNFREAHEHFATRNESLSEMIBIRR. Y 21.1 FKLI5E:
ANPWAURIERDINEZNNHE, ZFINKEERIERE. EREAHFLET
EFECEAERM 9 HXLREE, TR =REBNIKIELL, hEiCEAT
ZERT 2019F 6 B 21 H. 6 B 26 H. 78 17 HARFEAHFLABZ(HRIE
BEIFK 230,634.76 3E7T. 451,204.69 37T, 281,153.06 3550 (EHIBREEA. FIR) o
REAEFATTRFESCEATRELSESZHERRN (MBI LIEA
HB) . 20019F 11 B 4 H, XEET (HYFE) FARIA 9 HSLEEES RN
RZRZIHHERH, hECEATRKRILATIUHIRI, FRAHFAT]
EET 2019 & 11 B 15 HRI—XIEMTREART 7,043.479.67 7T, FHeAH
FREMNBENAGE, PEIOEATREMEIKRE SR HEIHEREANEF LT, Wk
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BB RN BEENE . RRREAHFATRROZMNTRM, dEilE
ANENEREIFIL.

On June 13, 2019, China International Factoring (Singapore) Pte. Ltd.
(hereinafter referred to as “CIF”) signed a Factoring Agreement with Dongguan
RuShiFeng Knitting Co., Ltd. (hereinafter referred to as “RuShiFeng”), agreeing that
RuShiFeng would transfer the accounts receivable to the plaintiff, and CIF provided
RuShiFeng with services such as accounts receivable management, collection and
financing. CIF would decide on its own whether to purchase qualified accounts
receivable from RuShiFeng according to the accounts receivable request. Article 21.1
of the Factoring Agreement stipulated that this Agreement and the documents to be
signed according to this Agreement shall be governed by the laws of Singapore. Later,
RuShiFeng provided CIF with 9 sales contracts and applied for the transfer of
accounts receivable three times. Upon approval, CIF paid the factoring financing
funds of USD 230,634.76, USD 451,204.69 and USD 281,153.06 (expenses and
interest had been deducted) to RuShiFeng on June 21, June 26 and July 17, 2019.
RuShiFeng also provided CIF with the Transfer Notice of Accounts Receivable
accepted and agreed by the buyer. On November 4, 2019, CIF and RuShiFeng signed
an Agreement to confirm that the financing maturity date of accounts receivable of
the above nine sales contracts had expired, but CIF had not received any payment
from the buyer. RuShiFeng agreed to pay CIF RMB 7,043,479.67 in a lump sum
before November 15, 2019; after RuShiFeng paid the price in full, CIF transferred all
the accounts receivable to RuShiFeng; if RuShiFeng failed to pay in full as agreed,

the liquidated damages shall be paid. CIF then filed this lawsuit.
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[HHER]

[Court Ruling]

FiemERX ARERIAN, ARTREFINRAERIER, HEITHERK
ERFINEEERAR A OER TR AR TR R AENE , FiRE
FTIIRE XREBAGEERNAE T AZR, AIRERCAEFAT RGP EICENT
AR 3,630,816.13 TR #ELLE 2020 £F 3 B 30 H@EREAES ART 28,880.12 7T
£, REANHFEATFR LR, —FHHAREEK.

The Jing’an District Primary People’s Court of Shanghai Municipality held that,
this case is concerned with the ascertainment of Singapore law, and then entrusted the
Center for Proof of Foreign Law of East China University of Political Science and
Law to ascertainment the legal provisions of Singapore law on commercial factoring,
and tried the case in accordance with Singapore’s legal provisions on factoring. It then
ruled that RuShiFeng should pay CIF RMB 3,630,816.13 and the overdue liquidated
damages of RMB 28,880.12 as of March 30, 2020. RuShiFeng did not appeal, and the
first-instance judgment has now come into force.

[HAEN]

[Typical Significance]
IBEHEAER “—H K" G&ER, STEZLRETREY, ARFRX
(RIBIY) FLIERIFIIRAEAVERR, NUEREE 7 HRBUEKRZINEE
BIFRRPOERFINEAEX TR RIBAEIINE . ST EEPE X RE
HENEEIEMNRE (BiEES) £ 4 £BO)FUR (FERE) , B8l
BEAEEAEMAERERKS kR, EEERBIEXXHENEEN, TLIERE
[MRAIEBERKESS (ERMREBEEN) » HEmHeRARERERE DRERIRE
EHIFLE, IAEREHENZOSRESEY ML E PRI SRR,

31



FHRZHASL 7 RIEFT IR SRR ERRIBREY:, SRR RIRR AHES
B, WGERIP T INEAEEE N,

Singapore is one of the countries along the Belt and Road Initiative, and has
close business contact with China. This case involves the ascertainment of Singapore
laws agreed in the Factoring Agreement. The Jing’an District Primary People’s Court
of Shanghai Municipality entrusted the Center for Proof of Foreign Law of East China
University of Political Science and Law to ascertain Singapore’s legal provisions on
commercial factoring. The main legal sources are Article 4 (8) of the Civil Law Act
and the Factors Act. As a member of the International Factoring Association, CIF,
within the scope not expressly prohibited by the law, may apply the General
Principles of International Factoring of the International Factoring Association.
According to the above laws and British case law, the Jing’an District Primary
People’s Court of Shanghai Municipality held that the core of the factoring system
was that the factoring company obtained the creditor’s rights by purchasing the
customer’s debts, and further established the elements of examining commercial
factoring according to Singapore law. This case provides reference value for the trial
of similar cases and protects the rights and interests of foreign companies in China

according to law.
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J\. EHEREREEAN, ERBHAREL”RUEALTIRIIAR

— REDIEARTEEHIRA LB ARATIFMRESEE. KER. EX
1. BIBRED BiEFIRASRSERATE. ARESmE. Hit
FESFTFHUHE

VIIL Accurately ascertain Hong Kong precedents to apply the principle of
"piercing the corporate veil"

—Magnetic Control System (Shanghai) Co., Ltd. v. Li Jianbin, Zhang Jiarong,
Shi Huiling, MA(HK) Auto Control Technology & Service Co., Limited and Zhu
Jiawen for disputes over trade secrets infringement and unfair competition

[EXZEE]

[Basic Facts]

SigMRIEH R LBBRAT (LI TERSIEAER LEAT]) iz
F 19975 5 B 15 H, REEARREEATDERTAR, EECEAE~HE
HEBER TR EESITS. RIBRES BaltEHRA SRS EIR
AT (A TERREREBAT) T 2014 F£ 9 B 18 BIKIEESIEMIE 622 F(AD
SR EEBHFINTEX R ER, E—RRAEERRIERT . 8
FIFIRESEAER DEATHEHELENENRRIARIIELEEERHBIR
RE (LU MEFRAE AR FRRBIREB A SR SEER LIS TR AT,
RELALNTSRIBREBATET (RYIMEE 9. 11 5% AFC RFEIRERY
MBERIMERREER) R, KES. BERNSIERRRE LB TE
BB UERRR (Ei8) BIRAE (LANERRMERE)) T, B4
NEDENRIBRE BN EIEL . DIENEER EBATE KSR R MIREIE.
g, HEFIE. ORRM. EEAREARTHERIIBETEEAER LEATE
BRI R, RS RIE R EHEAARR IR RSB A T A
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5F, X TRESEHWMWENTA, FEFEREER. KES. BER.
RIBREB AT, BIAAE). BIR. ARNFELENHRERESRE. HH
SIRIHREB N ERIRARZFICEERE AN HERIEN, NET—ABRATIN
XIRIHRER A BB ER PR EIETERE.

Magnetic Control System (Shanghai) Co., Ltd. (hereinafter referred to as
“Magnetic Shanghai Company”) was established on May 15, 1997 and was a
wholly-owned subsidiary of Magnetic Germany. The business scope of Magnetic
Shanghai Company was the production and sales of automatic arms, parts and
supporting control parts. MA(HK) Auto Control Technology & Service Co., Limited
(hereinafter referred to as “MA Hong Kong Company”) was incorporated in the Hong
Kong Special Administrative Region on September 18, 2014 in accordance with the
Companies Ordinance, Chapter 622 of the Laws of Hong Kong, as a limited company
with its only shareholder being Zhu Jiawen. Li took advantage of his position as sales
manager and declared the MA Hong Kong Company was affiliated to Magnetic
Shanghai Company, which finally contributed to the Door Module Procurement
Contract for AFC System Equipment Procurement Project of Shenzhen Metro Lines 9
and 11 (hereinafter referred to as the “Disputed Contract”) between Dashi Company
and MA Hong Kong Company. After resigning from Magnetic Shanghai Company,
Li Jianbin, Zhang Jiarong and Shi Huiling worked for Maotuo Auto Control
(Shanghai) System Co., Limited. (“Maotuo System Shanghai Company’), which
helped the MA Hong Kong Company to perform the contract. Magnetic Shanghai
Company claimed that the performance data, price, sales profit, payment terms,
settlement method and other non-public information in the Disputed Contract were

trade secrets of Magnetic Shanghai Company, but Li Jianbian illegally disclosed these
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trades secrets to Zhu Jiawen and MA Hong Kong Company and allowed their use,
which committed the act of infringing the trade secrets involved in this case. Magnetic
Shanghai Company sued for damages caused and the burden of court costs against Li
Jiabin, Zhang Jiarong, Shi Huiling, MA Hong Kong Company, Maotuo Maotuo
System Shanghai Company, Pan Shirong and Zhu Jiawen. It also claimed that the Zhu
Jiawen, the only shareholder of MA Hong Kong Company, should bear several and
joint liabilities if Zhu was found not involved with the infringement.
[HFIER]

[Court Ruling]

LEEmmBEXARIERIAN, BT RBIRES AT NS TIX,
RN E NIRRT B A BERIE—RARES A BES =, RIE A ENERE
PSS ARRERNEBIFINTEIER, B EERERBGERZINE X EBH
RPOTFUER, WEESEMSE 32 T (AREERRFREIDFEG]) 5 622
B (23F[) HBET (FEENH) . LemmBXAREREFEANTHE
B SKER. IRIBIREB AT, ARSI EBUMERITHRE 758K
B LEAENESTHE, FER. KES. RBREFBAE. QT KK
N, EEERN SRR BEEN A RSEERE. HPRRNARERE, Lig
mmEX AREBTAN, EEEF BRBIRER A BIRIER ISR AR,
BIREREBSATWFNENEE LT ANIEA. EEERENENER, £2
&R “BFAREL” RN, BEARBIRESQTSLAREH ARIRTIO IR
IHREB AT SRR LB AT ERDREETEE.

Given that MA Hong Kong Company was registered in Hong Kong Special
Administrative Region, to determine whether Zhu Jiawen, as the sole shareholder of

MA Hong Kong Company, should bear joint and several liability, it was necessary to
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ascertain the laws of Hong Kong Special Administrative Region most relevant to this
case according to law. The Yangpu District Primary People’s Court of Shanghai
Municipality entrusted the Center for Proof of Foreign Law of East China University
of Political Science and Law to ascertain the relevant laws according to law, which
then issued the Legal Opinions with respect to the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap. 32) and the Companies Ordinance (Cap.
622) of the Laws of Hong Kong. After examination, the Yangpu District Primary
People’s Court of Shanghai Municipality held that Li Jianbin, Zhang Jiarong, MA
Hong Kong Company and Maotuo Company infringed upon the trade secrets
involved in this case and damaged the economic interests of Magnetic Shanghai
Company. Li Jianbin, Zhang Jiarong, MA Hong Kong Company, Maotuo Company,
Zhu Jiawen and Pan Shirong should jointly bear corresponding civil liabilities for this
infringement. Among them, regarding the liability of Zhu Jiawen, the Yangpu District
Primary People’s Court of Shanghai Municipality held that given Zhu Jiawen
manipulated MA Hong Kong Company’s organizational structure and independent
legal status to engage in illegal acts and evade legal liability, the principle of "piercing
the corporate veil" should be applied in this case, and Zhu Jiawen, as the actual
controller of MA Hong Kong Company, shall be jointly and severally liable for the
compensation liability of MA Hong Kong Company to Magnetic Shanghai Company.
[HAEN]
[Typical Significance]

AREBREFEDUWWE . HIRIESZFUDERY, BRBREBLTIE
IR Z [BREEEAAERBIUARBRRIREEE RS R EBATEHR
‘B EEL” MVER. BTFEESEINTRKERBTREER, ABE

36



CiREEM. EACGERDNT “BHAREL” FUFHBBEERENER T,
LismimBX ARZERETRRBEREINEZERAR P OER T &85
ITHRXMREERFIG, SEER “BRATEY” RS . BRESESER
ANTEXHAIBEESINFENE, LEmmERARZRERE TIRERESAS
BREBERURATRFREEER ATEMTRNTIF. LigmmsEX ARIER
RIEERREEFIBFA B ATEL” AN, DA TERBIREBATRIIA
1%, [EMARE T IRIREE A TEHIRRRAEAASISREEBERE, RIFT
ERAFIZ R IR, NEREHHIERRM FAmELE.

Although this is an infringement case, MA Hong Kong Company, whether the
controlling shareholder manipulated the legal person status and the responsibility
associated therewith involves the application of the principle of “piercing the
corporate veil” stipulated by the Hong Kong Companies Ordinance. Since the laws of
the Hong Kong Special Administrative Region fall under the common law system, the
case law occupies an important position. In the absence of explicit provisions on the
principle of “piercing the corporate veil” in the written law, the Yangpu District
Primary People’s Court of Shanghai Municipality consulted the case law of the Hong
Kong Special Administrative Region and the British courts by entrusting the Center
for Proof of Foreign Law of East China University of Political Science and Law for
ascertainment, and further summarized three conditions for the application of the
principle of "piercing the corporate veil": 1. Shareholders can fully control the
company; 2. The shareholders have the malicious intention of manipulating the
company’s independent corporate personality to commit illegal acts such as fraud and
law evasion, so as to evade their own legal responsibilities; 3. The principle of

"piercing the corporate veil" can only be applied as a last resort. If the company’s own

37



property is sufficient to compensate for the loss, or the loss can be compensated
through other remedies, the company’s independent corporate personality should still
be respected, and the principle of "piercing the corporate veil" should not be applied.
According to the examination criteria established by the case law of the Hong Kong
Special Administrative Region, the Yangpu District Primary People’s Court of
Shanghai Municipality also examined: 1. Whether MA Hong Kong Company has
engaged in other normal business activities other than those involved in this case as of
its establishment; 2. Whether the company’s shareholders have transferred the
company’s property after the commencement of legal proceedings. According to the
application rules of "piercing the corporate veil" stipulated by the ascertained Hong
Kong precedents, the Yangpu District Primary People’s Court of Shanghai
Municipality denied the independent corporate personality of MA Hong Kong
Company, correctly determined the responsibility of the controlling shareholder of
MA Hong Kong Company for abusing the corporate personality, and protected the
interests of creditors and fair market order, which further provided reference value for

the trial of similar cases in the future.
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o HEEERRAREWARG, IAEBARIEZZ TUEAF R AR N

—RE LBRERIIERRARA SRR SEMN HIEER AR E. 2N
BHMNERRAT. EBERX T TR ERERATIREFmERMSE RN
I ES

IX. Accurately ascertain Japanese business practices to determine special
rules of copyright transactions in Japan

—Shanghai Kuanyu Digital Technology Co., Ltd. v. Fuzhou Dili Technology Co.,
Ltd., Fuzhou Jiban Network Co., Ltd. and Fujian Tianxia Wushuang Investment
Group Co., Ltd. for dispute over infringement upon information network
dissemination right of works

[BEAZERE]

[Basic Facts]

2018 & 6 H, Avex Pictures Inc. (LATEFR Avex 28]) {EAITFRI S SHIT
A 75 Bilibili Inc. BITIFAIHNY, iPZE(Fm (BkZig) BEMNNA (REdE
BXRO T8 E EEXR R UERIE RS ) 25 Bilibili Inco  Avex AFIEIFHE (/R
FEERERRE) ARRTEFR (BEZB) SFRRSINE, M OKenji
Inoue,Kimitake Yoshioka, KODANSHA/Grand Blue Dreaming Projecto Avex ZNE)53
HE (FH) 1 (ERUEAE) PPRENTERASIFITEER (BEZE)
FENFIFERUZ T Bilibili Inc. BEARIRA R 51T, FFETEARR Y9 5 £, Bilibili
Inc BREBEETHE = RRNEHFE S GIENF.

In June 2018, Avex Pictures Inc. (hereinafter referred to as "Avex") as the
Licensor signed a License Agreement with the Licensee BiliBili Inc. to grant BiliBili
Inc. the Internet right (referring to the use of motion picture through Internet

downloading or Internet streaming transmission) of the disputed works "Blue Sea",
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and issued the Certificate of Origin, the main content of which is: Avex was the
representative of the production committee of the disputed works "Blue Sea",
Copyright: ©Kenji Inoue, Kimitake Yoshioka, KODANSHA/Grand Blue Dreaming
Project. Avex also issued a Power of Attorney and a Certificate of Authorization, the
main content of which is: Avex owned rights to the disputed works "Blue Sea"
produced in Japan and had the right to grant BiliBili Inc. the Internet right and
sublicense right for a period of 5 years, while BiliBili Inc. had the right to claim
against infringers by itself or through a third party.

2019 &£ 4 B 2 H, Bilibili Inc.tHE (FNSHIAR) , TEREN: HE
2016 5 1 B 1 HZE 2025 & 12 B 31 BEAEEERIFTE1FmATZ FEHRITRIAY
(BARERRTEEMBEREN) N EEBEIREEIRHBIRAT (LT ERE
IRAE)) EREAREMERRITE, BIRATENUBEE XN KEUHTR 25
IR RETH), BFRERRTERUIESE XS HRERIT A AREIRIA
KEUHITERITE, IERFRBEHITMEIRERE. IMEARKIEFEAR
HAEEE A FRBRIE ARG

On April 2, 2019, BiliBili Inc. issued the Letter of Authorization and
Confirmation, the main content of which is: it authorized Shanghai Kuanyu Digital
Technology Co., Ltd. (hereinafter referred to as “Kuanyu Company”) to exercise the
copyright or license (including but not limited to the information network
dissemination right) of all works obtained from January 1, 2016 to December 31,
2025 within the territory of the People’s Republic of China, Kuanyu Company had the
right to take any and all necessary legal actions in its own name, including but not
limited to the right to bring a lawsuit or take any legal action against the alleged

infringer in its own name, so as to claim and obtain any and all damages,
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compensation and other remedies available under the laws of the People’s Republic of
China.

EIRAEIREAZHY (2018) SAPERAFE 774 SEREREREMNTHIEIER}
RBRAE(LITEREEAT ) @HNBHMEERAT (LA T EMREBLHAT).
BEX TEXURRERAGRAT] (LIFEMK FERAT]) HREEERIRUE
=FR (BEZB) RUELEN. THRS, BN, THIIRNESERAH
EREHEEMEEENWERER. BRATBEAT. BHNE). XTE
NENRERFRER MBI BEREIRR.

l]

S
D

According to the notarial certificates [(2018) Tai Xiang Zheng Min Nei Zi No.
774] submitted by Kuanyu Company, the website jointly operated by Fuzhou Dili
Technology Co., Ltd. (hereinafter referred to as “Dili Company”), Fuzhou Jiban
Network Co., Ltd. (hereinafter referred to as “Jiban Company’) and Fujian Tianxia
Wushuang Investment Group Co., Ltd. (hereinafter referred to as “Tianxia Wushuang
Company”) provided online play and download services regarding the disputed works
"Blue Sea", and the content played and downloaded was the same as the said works to
which the plaintiff enjoyed the information network dissemination right. Kuanyu
Company then sued for the infringement of information network dissemination right

[&FIER]

[Court Ruling]

FigmmBX ARERIAS, ARNEEFNERNBEATEEX SR
@ (BB ZREEMBERN, MzERKAEYRBEREFEXRETNE
By, RBIERFINEZEPARPOREZRETHE (ZE@ENH) . L£iE
HHEXARERIAN, BAREAFEEREREINERNER, B (FEER
B) PEXAREZMERAIEHESI. (FRER. NaoEe. (FRRNEFT
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AMRGIRINME, BEEEMRM—EEESEINIIEE, TEMAESEERNEN
2%, @Y, EEmmBEKARZREAN, BRABDEENSEEREFEX
[t XAPERERRBERBN, BIUREARTFL. BEAT). BHLNE. X
TR EHEZERIREENRIL PR (BIE2E) RSB, T
IRSS, AT, THHRBESEIRASZEEEMNBEBNAIERER, #ILT
BRATRNTERIFREENEEMNBERBN, NHERFEENIRSESRE. £
—HFIRE, FLEFEAEKRLR.

The Yangpu District Primary People’s Court held that, the disputed issue in this
case is whether Kuanyu Company enjoys the information network dissemination right
of the works "Blue Sea". The Court then entrusted the Center for Proof of Foreign
Law of East China University of Political Science and Law to issue a Legal Opinion.
Although there was no direct application of foreign law in this case, the production
methods, right of authorship, distribution of rights, works license and other industry
practices of Japanese animation and film works in the Legal Opinion reflect certain
legal realities which can be seen as a reference to determining the copyright. Kuanyu
Company had the right to exclusive information network dissemination of the works
in Mainland China and had the right to file a lawsuit. The alleged infringing website
jointly operated by Dili Company, Jiban Company and Tianxia Wushuang Company
provided online play and download services regarding the disputed works "Blue Sea",
and the content played and downloaded was the same as that of the said works to
which Kuanyu Company enjoyed the information network dissemination right. The
acts of the three defendants infringed Kuanyu Company’s right to information
network dissemination of the disputed works, and should jointly bear the

corresponding civil liability. After the first-instance judgment took effect, neither
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party appealed.
[HARIEY ]

[Typical Significance]

AEZBEFRECBMEEBNNY, BXEAMEXMERIHIESAR.
ERBE. NESE. FRENETRAINERXREIANRBNELAIAE.
EEmHER ARERETERBEAZINEEZERHAR O B ARSI
TUESEFE “BWERRY” “BORTE" SHlURGIHT T EE. STPRE
ARFRETES AR, BER T AXBANEAMERIISIEL. (ERBES
1TAEB. XIF Avex ATIEIREANIROSNARR, BT “BOAE" &EH
AW X FERIEL. A TS EAIREIRG. TR, KEME
BN ERHNT R EMEI R, EERINAMERZZENEE, 18X
VERE(ERHNBERANFSEEIER, BERIFANANZERR, LEEREFIRY
BRI, R AFARRRERAS S BRI NEE R RRE S R . AR
MBI TR R AR FF M ERREEESENE.

N\

This is an infringement case and the ascertainment of the production methods,
right of authorship, distribution of rights, works license and other industry practices of
Japanese animation and film works plays a key role in the finding of the disputed
issues in this case. The Court entrusted the Center for Proof of Foreign Law of East
China University of Political Science and Law to ascertain whether there were
business practices such as "production committee" and "window company" in Japan’s
film and television production industry. Regarding the dispute over the original
ownership of the disputed works, the industry practices such as the production method
and authorship of Japanese animation film and television works were ascertained.

Regarding the effectiveness of Avex’s separate authorization, the court clarified the
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business practices of “window company” in the field of copyright trading in Japan
concerning the licensing of works and the distribution of rights. In recent years, a
large number of high-quality overseas film and television works have entered China’s
copyright trading market. With the increasing trading volume of overseas film and
television works, the problems in the confirmation of right holder and copyright have
become increasingly prominent. The ownership and scope of copyright of relevant
works are not only the logical starting point of rights protection by litigation, but also
the basis of court judgment. This case may provide important reference value for the

trial of similar cases.
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